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INTRODUCTION

This Essay looks at the manifestation of various forms of human trafficking within Europe and analyzes the effectiveness of current European
law provisions in combating trafficking and protecting victims. The Essay
will accomplish this by examining recent and current cases before the European Court of Human Rights and the comparative gap between European
standards and domestic procedures in the United Kingdom. The United
Kingdom is a well-known destination state for trafficking victims' and consequently is required to meet obligations under international law toward a
significant number of individuals who have been forced into exploitation in
the United Kingdom.
Part I of this Essay looks generally at the extent of the trafficking problem in Europe and, more particularly, in the United Kingdom. Part II then
assesses the status and use of European antitrafficking law. Part III examines
the European Union (E.U.) Directive on Combating Trafficking in Europe
and how it may change the fight against trafficking in member states adhering to that Directive.

*

Saadiya Chaudary is a Lawyer and Legal Project Manager at the AIRE Centre

where she runs the center's project on Trafficking and Domestic Violence. The Author would
like to thank Adam Weiss, Assistant Director of the AIRE Centre, for his insight and input into
the preparation of this Essay. All opinions and any errors in the Essay however remain the
responsibility of the Author.
I.
See JOINT COMMITTEE ON HUMAN RIGHTS, TWENTY-SIXTH REPORT: HUMAN
TRAFFICKING, 2005-06, H.L. 245-I/H.C. 1127-I,
77-78 (U.K.), available at http://www.
publications.parliament.uk/pa/jt2005O6/jtselect/jtrights/245/245.pdf; see also OFFICE TO MONITOR & COMBAT TRAFFICKING IN PERS., U.S. DEP'T OF STATE, TRAFFICKING IN PERSONS
REPORT 336 (10th ed. 2010), available at http://www.state.gov/documents/organization/
142979.pdf; Quick Guide: UK Human Trafficking, BBC NEWS, http://news.bbc.co.uk/2/hi/
uknews/5343036.stm (last updated Oct. 2, 2006, 9:33 AM).
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THE INCREASING PROBLEM OF TRAFFICKING IN EUROPE

The trafficking of persons within Europe has significantly increased in
the past decade as European borders continue to fade.2 The particular problem of trafficking for forced labor has grown exponentially since the accesaccession of Eastern European states to the European Union in 2004 and
2007. Labor exploitation includes forced labor in the construction, agriculture, textile, and food processing industries; domestic servitude in private
households; and forced begging, petty theft, and pick pocketing. Trafficking
for pick pocketing has been a particularly serious issue in the United Kingdom since 2005, when the central London area saw a large increase in the
number of incidents of pick pocketing by Romanian children. 4 In response
to this, Operation Golf was set up between the United Kingdom's Metropolitan Police authorities and the Romanian Police force, using special E.U.
powers providing for cooperation between member states, to identify the
perpetrators and carry out cross border investigations to break up the ring
responsible for trafficking these Romanian children. 5 As a result of this operation, in April 2010, eighteen people were arrested in Tandarei, a small
town in southeastern Romania, on suspicion of trafficking at least 168 children to the United Kingdom. 6 In total, over a thousand children are thought
to have been trafficked from Tandarei to locations across Europe for exploitation in begging, theft, or benefit fraud.7
2.

The AIRE Centre, Guide to the Judgment in Rantsev v Cyprus and Russia, ANTI

TRAFFICKING LEGAL PROJECT (2010), http://www.atlep.org.uk/courses-and-training/training-

papers-immigration/guide-to-the-judgment-in-rantsev-v-cyprus-and-russia/ (last visited Sept.
30, 201!).
3.
The Eastern European states that acceded to the European Union include the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia in 2004, and
Romania and Bulgaria in 2007. 2000-Today: A Decade of Further Expansion, EUROPA.EU,
http://europa.eu/about-eu/eu-history/2000today/index-en.htm (last visited Sept 30, 2011).
For relevant data on human trafficking from these countries since their accession, see UNITED
KINGDOM HUMAN TRAFFICKING CENTRE [UKHTC], NATIONAL REFERRAL MECHANISM
[NRM] STATISTICAL DATA: APRIL 2009 TO MARCH 2010, at 2 [hereinafter NRM APRILMARCH]; see also UKHTC, NRM STATISTICAL DATA: IST APRIL 2009-30TH SEPTEMBER
2010, at 2 [hereinafter NRM APRIL-SEPTEMBER].
4.

See Julie Griffiths, Finding the Trafficked Children from Romania, COMMUNIhttp://www.communitycare.co.uk/static-pages/articles/Finding-the-traffickedchildren-from-Romania (last visited Sept 30, 2011); Pickpocketing on the Increase as Eastern
European Gangs Trawl London's West End, DAILYMAIL.CO.UK, http://www.dailymail.co.ukl
news/article-436687/Pickpocketing-increase-Eastem-European-gangs-trawl-Londons-WestEnd.html# (last updated Feb. 16, 2007, 10:00 PM).
5.
For background on Operation Golf, see generally Griffiths, supra note 4.
TYCARE.CO.UK,

6.
ondon's Met Police Help Bust Trafficking Gang in Romania, ANTI-SLAVERY
INTERNATIONAL (Apr. 20, 2010), http://www.antislavery.org/english/press-and-news/newsand-pressjreleases_2009/200410_londonsmet-police-help-.bust childtraffickinggang-in_
romania.aspx.
7.
Robert Booth, Romanians Jailed for Making Their Children Beg and Steal, THE
GUARDIAN (July 30, 2010, 7:30 PM), http://www.guardian.co.uk/uk/20l0/jul/30/romaniansjailed-children-beg-steal.
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The increase in trafficking incidents for forced labor is not only seen in
Western European states. According to the International Labour Organization (1LO), trafficking for forced labor is the predominant form of trafficking
in Russia.8 In Ukraine, a study carried out over the course of four years also
clearly demonstrated the expansion of this form of trafficking: In 2004, the
number of trafficking cases for sexual exploitation was "more than double
those for labour exploitation."9 In 2007, however, "the gap between the two
categories had almost disappeared and in the first six months of 2008, the
number of labour exploitation cases [identified] exceeded those of sexual
exploitation."' 0
This change may be the result of increased awareness of the phenomenon of trafficking for forced labor, simply a direct illustration of an increase
in the number of cases, or perhaps a combination of both. But what is undisputable is that this is now a serious problem in Europe and across the
globe. The ILO estimates, based on figures obtained in 2005, that "out of
360,000 forced labour victims in industrialised countries (including Western
Europe), 270,000 were trafficked."" The Organization for Security and Cooperation in Europe (OSCE) links the increase in labor exploitation
incidents in Europe to globalization trends and the economic downturn. 12 In
particular, the OSCE found that
[t]he interdependencies in a globalized world, the push for profits
and the economic competition that leads to the need to cut production costs, and the current practices of consumption and production
driving the world economy have led to an increased demand for
cheap labour, making some economic sectors more prone to the use
of trafficking for labour exploitation.13
Another possible reason for the increasing number of U.K. forced labor
cases may be the expansion of free movement across borders within the

8.
Labour Invpection in Europe: Undeclared Work, Migration, Trafficking 30 (Intemational Labour Organization [ILO], Labour Admin. & Inspection Programme, Working Document
No. 7, 2010), available at http://www.ilo.org/wcmsp5/groups/public/--- eddialoguel--labadmin/documents/publication/wcms_120319.pdf.
9.

Id.

10.
Id.
11. Beate Andrees, Forced Labour and Trafficking in Europe: How PeopleAre Trapped
In, Live Through, and Come Out 1 (ILO, Working Paper No. 57, 2008), available at
http://www.ilo.org/wcmsp5/groups/public/@ed-norm/@declaration/documents/publication/w
cms 090548.pdf.
12.
ORG. FOR SEC. & COOPERATION IN EUR. [OSCE] SPECIAL REP. & CO-ORDINATOR
FOR COMBATING TRAFFICKING IN HUMAN BEINGS, COMBATING TRAFFICKING AS MODERN-

DAY SLAVERY: A MATTER OF RIGHTS, FREEDOMS AND SECURITY 10 (2010), available at

http://www.osce.org/cthb/74730.
13.

Id.
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European Economic Area (EEA). 14 The right to free movement within the
EEA was expanded to Eastern European states including the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia in
2004, and to Bulgaria and Romania in 2007. I5 Under E.U. free movement
law, E.U. citizens can arrive and reside for a period of up to three months in
any other member state of the European Union, free from any immigration
control or regulation.16 There is no requirement to obtain prior authorization
or to obtain entry docfrom the immigration authorities of the member state
17
umentation, making entry into a state much easier.
A report by Anti-Slavery International 1" illustrates one case of postexpansion human trafficking and the level of sophistication achieved by
traffickers. The report brought to light the situation of Polish workers who
came to the United Kingdom on a promise of work following Poland's
accession to the European Union in May 2004.19 On arrival, they were
taken to the city of Exeter and put to work for a subcontracted company
packing chicken for a large national supermarket chain.20 Their wages
were withheld and they were forced to live in degrading circumstances,
such as sleeping on the kitchen floor.21 The victims received pay slips documenting and presenting their work as legitimate employment.2 2 However
they were charged with an excessive amount of rent and large tax deductions. 23 Often the employers failed to pay the final amount on the pay slips,
and some individuals did not get paid at all.24 This case demonstrates the
level of sophistication adopted by modem day trafficking rings.
The United Kingdom only enacted a law criminalizing trafficking for
labor exploitation in July 2004.21 It defines various forms of trafficking, goSee Agreement on the European Economic Area pt. III, May 2, 1992, 1994 0.1.
14.
(L 1) 3, available at http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/
treatiesGeneralData.do?step=0&redirect=true&treatyId= 1.
15.

See id.
16.
See Right of Union Citizens and Their Family Members to Move and Reside Freely
http://europa.eu/
Member
States, EUROPA.EU,
the
Territory of the
Within
legislation-summaries/justicefreedom-security/free-movement-offpersons-asylum_
immigration/133152_en.htm (last updated Nov. 28, 2009).
17.
18.

See id.
ANTI-SLAVERY INT'L, TRAFFICKING FOR FORCED LABOUR IN EUROPE: REPORT ON

UK, IRELAND, THE CZECH REPUBLIC AND PORTUGAL 22-23 (2006), available at http://www.antislavery.org/includes/documents/cm-docs/2009/tltrafficking-for fl in_
europe_4_countryreport.pdf.
See id. at 22.
19.
A STUDY IN THE

20.

id.

21.
22.
23.

id.
Id.
See id.

Id. at 23.
See Asylum and Immigration (Treatment of Claimants, Etc.) Act, 2004, c. 19, § 4
25.
[hereinafter Asylum and Immigration Act]; but see Sexual Offences Act of 2003, c. 42, §§ 5759 (criminalizing trafficking for sexual exploitation).
24.
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ing beyond any of the international instruments 26 prohibiting trafficking for
labor exploitation in human beings by, for instance, including trafficking for
organ donation 27 and recognizing that trafficking can occur within a family
group.28 The offense also explicitly covers trafficking into the United Kingdom, trafficking within the United Kingdom, and the trafficking of an
individual out of the United Kingdom for the purposes of exploitation. 29
The 2004 Act has resulted in some convictions for trafficking Eastern
European victims for forced labor in the United Kingdom. For example, in
the first conviction under this provision, Romanian defendants were convicted of trafficking a thirteen-year-old child to and within the United
Kingdom and forcing her to sell The Big Issue.30 Elsewhere, Operation Ruby
in 2008 led to a number of arrests on a leek farm, where more than sixty
3
Eastern European men and women aged between fifteen and sixty-seven 1
32
were found to be working in extremely poor conditions.
However, despite these successful convictions, it is the Author's view
that this legal provision is vastly underused. This may be because often, particularly in the case of Eastern European individuals who are entitled to
move freely among member states, it is difficult to prove the trafficking element, even with demonstrated exploitation.33 The 2004 Act does not apply
in cases of mere exploitation, leaving the victims at risk of further abuse and
34
with only diminished forms of protection.
The problem of trafficking for sexual exploitation also continues to be a
serious concern. The United Kingdom in particular has recently seen a large
26.
For example, the recognition that trafficking can occur within a family and that
victims of trafficking by family members are often more vulnerable than victims who do not
know their traffickers is not found in the Palermo Protocol, infra note 77, the Council of Europe Convention on Action Against Trafficking in Human Beings, infra note 36, or in any
European Union antitrafficking legislation. See infra Parts II-Ill.
27.
Asylum and Immigration Act, c. 19, § 4(4)(b).
28.
Id. § 4(4)(d)(i)-(ii).
29.
Id. § 4(l)-(3); Sexual Offences Act, §§ 57-59.
30.
Sue Reid, The Romanian Gipsy and the Teenage Daughter He Sent to Beg on Britain's Streets, DAJLYMAIL.CO.UK, http://www.dailymail.co.uk/femaillarticle-1290072/TheRomanian-gipsy-teenage-daughter-sent-beg-Britain-s-streets.html (last updated June 28, 2010,
7:58 AM). The Big Issue is a magazine that is put together and offered to homeless individuals
to sell for an opportunity to earn a legitimate income; it can be accessed at http://www.
bigissue.com/.
31.
Eight Held Over Human Trafficking, BBC NEWS (Nov. 18, 2008), http://news.bbc.
co.uk/l/hi/england/northamptonshire/7735623.stm.
32.
Operation Ruby Hits Human Trafficking Gang, POLICE ORACLE (Nov. 18, 2008),
http://www.policeoracle.connews/Operation-Ruby-Hits-Human-Trafficking-Gang_17797.html.
33.
See Andrees, supra note 11, at 34 (noting how employers of trafficking victims face
low risks of being detected).
34.
A new offense criminalizing forced labor, in the absence of trafficking, came into
force in April 2010. Coroners and Justice Act, 2009, c. 25, § 71. While this is a welcome addition to preventing such crimes from taking place, it falls short of providing victims with the
protection they would have been entitled to if they had been victims of trafficking under international law. See, e.g., discussion infra Part 11.
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number of Eastern European and non-EEA member-state women trafficking
victims who have been forced into prostitution.35 Following ratification of
the Council of Europe Convention on Action Against Trafficking in Human
Beings (Trafficking Convention)36 and its entry into force within the United
Kingdom in April 2009, 37 the U.K. government set up the U.K. Human Trafficking Centre (UKHTC) and implemented a National Referral Mechanism
(NRM) for the identification of victims of trafficking.3 8 According to data
published by the UKHTC, as of March 2010 there had been a total of 10539
referrals by authorized bodies-such as the police, local authorities,
healthcare professionals, and a limited number of nongovernmental organizations (NGOs)-of individuals from E.U. countries, including thirty people
from Slovakia, twenty-six from Romania, twenty-three from the Czech Republic, and eleven from Poland. n° Also, by September 2010, these numbers
rose to forty-one individuals from Slovakia, thirty-five from Romania, and
thirty-three from the Czech Republic.4 By September 2010, forty-five percent of the 1,048 total individuals referred to the NRM were victims of
sexual exploitation. 42 According to statistics released by the United Kingdom's Operation Pentameter 2, by February 2009, 406 human trafficking
suspects had been arrested, and thirty-four percent of those were E.U. na43
tionals.

See Jill McGivering, Trafficked to the West, BBC NEWS, http://news.bbc.co.uk/2/
35.
hi/programmes/from our own correspondent/4663841.stm (last updated July 9, 2005, 11:27
AM).
36.
Council of Europe Convention on Action Against Trafficking in Human Beings,
opened for signature May 16, 2005, C.E.T.S. No. 197 (entered into force Feb. 1, 2008) [hereinafter Trafficking Convention], available at http://conventions.coe.int/Treaty/EN/Treaties/
Html/197.htm.
37.
Chart of Signatures and Ratifications of the Trafficking Convention, COUNCIL OF
EUR., http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=197&CM=I&DF=25/
07/201 1&CL=ENG (last visited Sept. 30, 2011) [hereinafter Chart of Signatures].
38.

Sally Almandras, HOUSE OF COMMONS LIBRARY, SNJHA/4324, HUMAN TRAFFICK-

ING: UK RESPONSES 10, 21 (2010), available at http://www.parliament.uk/briefingpapers/
commons/lib/research/briefings/snha-04324.pdf.
39.
NRM APRIL-MARCH, supra note 3, at 3. This figure excludes the thirty-eight referrals made of British nationals trafficked within the United Kingdom. Id.
40.

Id. at 2.

41.

NRM APRIL-SEPTEMBER, supra note 3, at 2. No statistics from Poland were includ-

ed in the September 2010 data. Id.
42.
See id. at 3-4 (adding the total referrals for adults and minors and dividing that
number by the total number of referrals of 1,048). Another forty-five percent were victims of
forced labor, encompassing twenty-seven percent who were victims of labor exploitation and
eighteen percent who were victims of domestic servitude. Ten percent of referred victims were
under the "unknown exploitation" category. Id.
43.

UKHTC,

UNITED

KINGDOM PENTAMETER

2 STATISTICS OF VICTIMS RECOVERED

PHASE 2 (2009), available at
http://www.soca.gov.uk/about-soca/about-the-ukhIc/stati stical-data. These figures include all
forms of exploitation, not just sexual exploitation. See id.
AND

SUSPECTS

ARRESTED

DURING

THE

OPERATIONAL

Fall 2011I]

Trafficking in Europe

I1. THE EFFECTIVENESS OF EUROPEAN ANTITRAFFICKING LAW44

The most comprehensive European antitrafficking instrument is the
Council of Europe Trafficking Convention, which contains detailed provisions on the assistance, protection, and support to be provided to trafficking
victims. 4 5 In addition, it details member states' obligations to carry out ef46
fective criminal investigations and to take steps to combat trafficking.
Article 4(a) of the Trafficking Convention defines trafficking in the following terms:
"Trafficking in human beings" shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms
of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs .... ."
The Trafficking Convention came into force on February 1, 2008.48 As
with all Council of Europe laws, to apply in national courts, each country
needs to implement the Trafficking Convention as domestic law.49 However,

44.
Two distinct legal systems operate in Europe, the Council of Europe and the European Union, and there have been significant recent developments in both systems aimed at
combating human trafficking. The main difference between the systems is the status of each
system's legislation in domestic law, for example, whether individuals may rely on the international provision in national courts. E.U. law is, for the most part, directly effective in member
states and therefore can be invoked in domestic proceedings. Gregory Jones, Remedies in
Judicial Review Proceedingsfor Breaches of EU Law, Address at the Constitutional and Administrative Law Bar Association Annual Summer Conference 7 (July 16-18, 2010), available
at http://www.adminlaw.org.uk/docs/SC%202010%20by%2OGregory%2OJones.pdf. In contrast, Council of Europe law must be implemented into domestic law before it can be used
before national courts. FLORENCE BENOIT-ROHMER & HEINRICH KLEBES, COUNCIL OF EuROPE LAW 124 (2005). This section will only consider Council of Europe antitrafficking law.
45.
See Trafficking Convention, supra note 36, art. 1.
46.
See id. arts. 5-9, 18-31 (discussing prevention, cooperation, investigation, and
prosecution obligations).
47.
Id. art. 4(a).
48.
Chart of Signatures, supra note 37. The Trafficking Convention states that it enters
into force three months after ten signatories ratify the treaty. Trafficking Convention, supra
note 36, art. 42(3). For member states ratifying the treaty after it has already entered into
force, the Trafficking Convention enters into force for that particular nation once three months
have passed since that nation ratified the treaty. Id. art. 42(4). The United Kingdom ratified the
Trafficking Convention in December 2008, and it consequently entered into force for the United Kingdom on April 1, 2009. Chartof Signatures,supra note 37.
49.
See BENOIT-ROHMER & KLEBES, supra note 44, at 124.
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the European Convention on Human Rights (ECHR) 50 and recent jurispruon
dence of the European Court of Human Rights (the Court), particularly
5
ECHR Article 4, provide some flexibility against this general rule. 1
ECHR Article 4 provides that "[n]o one shall be held in slavery or servitude" and that "[no one shall be required to perform forced or compulsory
labour."52 It is established case law of the European Court of Human Rights
that the positive obligations of states under ECHR Article 4 are absolute 53:
Article 4 enshrines one of the fundamental values of democratic societies. Unlike most of the substantive clauses of the Convention
and of Protocols Nos. I and 4, Article 4 makes no provision for exceptions and no derogation from it is permissible under Article 15
§ 2 even in the event of a public emergency threatening the life of
the nation ....
In those circumstances, the Court considers that, in accordance with
contemporary norms and trends in this field, the member States'
positive obligations under Article 4 of the Convention must be seen
as requiring the penalisation and effective prosecution of any act
aimed at maintaining a person in ...a situation [prohibited by Article 4].54
In effect, this acknowledgment of the fundamental status of Article 4 is
evidence that it is to be considered on par with the most central human
rights, including the right to life and the prohibition on torture and inhuman
and degrading treatment.55 Bringing trafficking within the ambit of ECHR
Article 4 will therefore also provide victims with its absolute protection in a
number of crucial ways, including, for example, preventing deportation to a

50.
European Convention on the Protection of Human Rights and Fundamental Freedoms [ECHR], opened for signature Nov. 4, 1950, C.E.T.S. No. 005 (entered into force Sept.
3, 1953; amended June 1, 2010) [hereinafter ECHR]. Note that although the ECHR of 1950 is
also a Council of Europe instrument, it has been implemented into the domestic legislation by
all of its signatory states. The older Council of Europe member states have implemented the
ECHR over time, and the new member states have been required to do so as part of their admission to the Council.
51.
See Rantsev v. Cyprus & Russia, App. No. 25965/04, 51 Eur. H.R. Rep. I (2010);
Siliadin v. France, 2005-VII Eur. Ct. H.R. 335; Van der Mussele v. Belgium, 70 Eur. Ct. H.R.
(ser. A) (1983). These cases will be discussed in further detail below. See infra Parts l1.A-B.
52.
ECHR, supra note 50, art. 4(l)-(2). ECHR Article 4(3) excludes from the ambit of
the prohibition on forced or compulsory labor situations where the labor is carried out in the
course of a prison sentence or conditional release, military service, any service "exacted in
case of an emergency or calamity threatening the life or well-being of the community," or
"any work or service which forms part of normal civic obligations." Id. art 4(3).
53.
See Rantsev, 51 Eur. H.R. Rep. 187; Siliadin, 2005-VII Eur. Ct. H.R. 58; Van
der Mussele, 70 Eur. Ct. H.R. 1 32.
Siliadin, 2005-VII Eur. Ct. H.R. T 112.
54.
55.

ECHR, supra note 50, arts. 2-3.
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country where they may face a risk of reprisals from their traffickers or re56
trafficking.
A. The State of EuropeanTrafficking Law
Before the Trafficking Convention
Through its jurisprudence, the Court has adopted a practice of interpreting ECHR Article 4 in light of other international and European law
provisions, including the ILO Convention No. 29, 57 the Slavery Convention
of 1926, 58 and the Trafficking Convention. 59 Neither the ECHR itself nor the
travaux priparatoiresdefine the prohibited acts in ECHR Article 4.
Van der Mussele was the first case to consider ECHR Article 4 substantively and to analyze in particular the prohibition on forced or compulsory
labor.60 Because of the ECHR's silence regarding the scope of the article's
prohibited acts, the Court in this case explicitly relied on the provisions contained in two ILO conventions to interpret the article. 6' The Court stated that
"it is evident that the authors of the European Convention ... based themselves, to a large extent, on an earlier treaty of the International Labour
Organisation, namely Convention No. 29 concerning Forced or Compulsory
Labour."62 The Court considered the definition of the term "forced or compulsory labour" contained in Article 2(1) of the ILO Convention No. 29, which
states that "the term 'forced or compulsory labour' shall mean 'all work or
service which is exacted from any person under the menace of any penalty
and for which the said person has not offered himself voluntarily,' "63 and

56.

See, e.g., Rantsev, 51 Eur. H.R. Rep. 271; see also analysis in Part I.B, infra.
57.
See, e.g., Van der Mussele, 70 Eur. Ct. H.R. 1[ 31-38 (citing ILO Convention Concerning Forced or Compulsory Labour (No. 29), adopted June 28, 1930, 39 U.N.T.S. 55
(entered into force May 1, 1932), amended by ILO Final Articles Revision Convention, 1946
(No. 80), Oct. 9, 1946, 38 U.N.T.S. 3 (entered into force May 28, 1947), available at
http://treaties.un.org/doc/Publication/UNTS/Volume%2039/volume-39--612-English.pdf
[hereinafter ILO Convention No. 29]); see also Siliadin,2005-VII Eur. Ct. H.R. 5 1.
58.
See, e.g., Rantsev, 51 Eur. H.R. Rep. 1$ 137-41 (citing Convention to Suppress the
Slave Trade and Slavery art. 1(1), Sept. 25, 1926, 46 Stat. 2183, 60 L.N.T.S. 253 (entered into
force Mar. 9, 1927), amended by Protocol Amending the Slavery Convention Signed at Geneva on 25 September 1926, Dec. 7, 1953, 7 U.S.T. 479, 182 U.N.T.S. 51 [hereinafter Slavery
Convention]); see also Siliadin, 2005-VII Eur. Ct. H.R. 51.
59.
See, e.g., Rantsev, 51 Eur. H.R. Rep. 11 160-74.
60.
See Van der Mussele, 70 Eur. Ct. H.R.
31-43.
61.
Id. [ 32 (citing ILO Convention No. 29, supra note 57, and ILO Abolition of Forced
Labour Convention, 1957 (No. 105), adopted June 25, 1957, 320 U.N.T.S. 291 (entered into
force Jan. 17, 1959) [hereinafter ILO Convention No. 105].
62.
Id.
63.
Id. (emphasis added). The Court expanded on this definition in Siliadin, finding that
the definition contained in Article 2(1) ILO Convention No. 29 brought to mind "the idea of
physical or mental constraint." Siliadin, 2005-VII Eur. Ct. H.R. 117.
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found that this definition could "provide a starting-point for interpretation of
Article 4... of the European Convention." 64
Similarly, in Siliadin, the Court relied on provisions of the Slavery Convention to interpret the ECHR Article 4 prohibition on slavery and
servitude. 65 The applicant was a fifteen-year-old girl, brought from Togo to
France by deceit for labor exploitation. 66 "The Court looked exclusively at
France's failure to put in place adequate criminal-law provisions to prevent
and effectively punish the perpetrators of those acts. ' 67 The judgment did
not address any protection measures, which should have been taken toward
the victim. The judgment addressing ECHR Article 4, however, fell short of
addressing states' positive obligations in relation to the protection of trafficking victims. In assessing whether France had violated the article, the
Court made fine distinctions between "slavery," "servitude," and "forced or
compulsory labor," and held that an assessment needed to be made to ascertain whether this situation fell into one or more of these three distinct
prohibitions. 68 The Court turned to Article l(l) of the Slavery Convention,
which provides that "[s]lavery is the status or condition of a person over
whom any or all of the powers attaching to the right of ownership are exercised. ' 69 The Court noted that the definition "corresponds to the 'classic'
meaning of slavery as it was practiced for centuries," including a fight of
ownership over another person, which is retained in the ECHR Article 4
concept of "slavery."70 The Court stated that servitude
64.
Van der Mussele, 70 Eur. Ct. H.R. 32. However, the Court qualified its use of this
definition by noting that "sight should not be lost of that Convention's special features or of
the fact that it is a living instrument to be read in the light of the notions currently prevailing in
democratic States." Id. (internal quotation marks omitted).
65.
Siliadin, 2005-VII Eur. Ct. H.R. 122.
66.
The AIRE Centre, supra note 2.
67.
Id.; see Siliadin, 2005-VII Eur. Ct. H.R. IT 130-49. The Court also used other international legislative instruments in assessing whether these obligations had been met. For
example, the Court found:
[U]nder the Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, each of the States Parties to
the convention must take all practicable and necessary legislative and other
measures to bring about the complete abolition or abandonment of the following institutions and practices:
"(d) Any institution or practice whereby a child or young person under the age of
18 years, is delivered by either or both of his natural parents or by his guardian to
another person, whether for reward or not, with a view to the exploitation of the
child or young person or of his labour."
Id. 125 (quoting the Supplementary Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery art. 1(d), openedfor signature Sept. 7, 1956,
266 U.N.T.S. 3 [hereinafter Supplementary Convention on Slavery]).
68.
69.

See Siliadin, 2005-VII Eur. Ct. H.R. IT 116-29.
Id. 51 (quoting Slavery Convention, supra note 58, art. 1(1)).

70.

Id. T 122.
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prohibited a particularly serious form of denial of freedom.... It
includes, in addition to the obligation to provide certain services for
others ... the obligation for the "serf" to live on another person's
property and the impossibility of altering his condition.... It follows in the light of the case-law on this issue that for Convention
purposes "servitude" means an obligation to provide one's services
that is imposed by the use of coercion, and is to be linked with the
concept of "slavery" described above.7
B. The Rantsev Case and EuropeanTrafficking Law
After the Trafficking Convention 2
At the time of the Siliadin judgment the Trafficking Convention had not
yet entered into force. However, given the Court's demonstrable practice of
interpreting ECHR Article 4 in light of the two other conventions mentioned
above, it was unsurprising that the next trafficking case to come before the
Court would trigger a much-needed detailed and comprehensive assessment
of a state's ECHR Article 4 obligations toward trafficking victims viewed in
light of the Trafficking Convention. This assessment came in the landmark
case of Rantsev v. Cyprus.73 Mr. Rantsev brought this case on behalf of his
daughter, Ms. Rantseva, a Russian national who entered Cyprus on an artiste visa obtained on her behalf by the owner of a cabaret.7 4 Ms. Rantseva
escaped from the club where she was working, but her "employers" found
her and brought her to a police station to be deported for violating the terms
of her visa. She spent several hours at the police station; the police, not intending to deport her, contacted the alleged traffickers to come and pick her
up, which they then did. Several hours later, Ms. Rantseva was found dead
on the pavement outside one of the alleged trafficker's apartment buildings. 75 Ms. Rantseva's father complained to the Court principally about
Cyprus's failure to investigate the allegations of human trafficking and the
circumstances of his daughter's death, as well as about the Cypriot authorities' failure to protect his daughter.76
In its judgment, the Court made substantive findings on the relationship
between trafficking and ECHR Article 4, relying heavily on the provisions
of the Protocol to Prevent, Suppress and Punish Trafficking in Persons,

71.
Id. 1 123-24 (internal quotation marks and citations omitted). The Court also had
regard in this case to the provisions contained in the Supplementary Convention on Slavery.
Id.
72.
See generally The AIRE Centre, supra note 2.
73.
Rantsev v. Cyprus & Russia, App. No. 25965/04, 51 Eur. H.R. Rep. 1, IT 272-89
(2010).
74.
Id. 11 15, 291-93 (noting that artiste visas were widely used by human traffickers
to bring women into the country for purposes of prostitution in nightclubs).
75.

Id. IT 17-25.

76.

Id.

1-3.
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Especially Women and Children (the Palermo Protocol) 77 and the Trafficking Convention, both to define trafficking and to bring it within the realm of
Article 4.78 The court initially commented that the
increasingly high standards required in the area of the protection of
human rights and fundamental liberties correspondingly and inevitably require greater firmness in assessing breaches of the fundamental
values of democratic societies .... The conclusion of the Palermo
Protocol in 2000 and the Anti-Trafficking Convention in 2005
demonstrate the increasing recognition at international level of the
prevalence of trafficking and the need for measures to combat it.79
The Court then reconsidered and expanded the Article 4 definition of
slavery following the jurisprudence of the International Criminal Tribunal
for the Former Yugoslavia (ICTY) in the case Prosecutor v. Kunarac,
Vukovic and Kovac,80 in which the Tribunal discussed the definition of enslavement as a crime against humanity:
The Court observes that the [ICTY] concluded that the traditional
concept of "slavery" has evolved to encompass various contemporary forms of slavery based on the exercise of any or all of the
powers attaching to the right of ownership. In assessing whether a
situation amounts to a contemporary form of slavery, the Tribunal
held that the relevant factors included whether there was control of
a person's movement or physical environment, whether there was
an element of psychological control, whether measures were taken
to prevent or deter escape and whether there was control of sexuali8
ty and forced labour. '
The Court then applied this assessment to the trafficking situation, essentially finding it to be a form of slavery and therefore prohibited under
ECHR Article 4:
[TIrafficking in human beings, by its very nature and aim of exploitation, is based on the exercise of powers attaching to the right of
ownership. It treats human beings as commodities to be bought and
sold and put to forced labour, often for little or no payment, usually
77.
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, Supplementing the United Nations Convention Against Transnational Organized
Crime, opened for signature Dec. 12, 2000, T.I.A.S. No. 13127, 2237 U.N.T.S. 319 (entered
into force Dec. 25, 2003) [hereinafter Palermo Protocol].
78.
Rantsev, 51 Eur. H.R. Rep.
286-87 (citing Palermo Protocol art. 3(a); Trafficking
Convention art. 4(a)).
79.
Id. IT 277-78.
80.
Prosecutor v. Kunarac, Vukovic & Kovac, Case Nos. IT-96-23-T & IT-96-23/I-T,
Judgment, 1$ 515-43 (Int'l Crim. Trib. for the Former Yugoslavia [ICTY] June 12, 2002),
http://www.icty.org/x/cases/kunarac/tjug/enfkun-tjOI0222e.pdf. The ICTY in this case looked
at the definition of enslavement as a crime against humanity for sexual exploitation.
81.

Rantsev, 51 Eur. H.R. Rep.

280 (citations omitted).
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in the sex industry but also elsewhere. It implies close surveillance
of the activities of victims, whose movements are often circumscribed. It involves the use of violence and threats against victims,
who live and work under poor conditions .... [Therefore] trafficking itself, within the meaning of Article 3(a) of the Palermo
Protocol and Article 4(a) of the Anti-Trafficking Convention, falls
82
within the scope of Article 4 of the Convention.
The Court found numerous violations of the ECHR in this case, against
both Cyprus and Russia, 83 including a violation by Cyprus of Article 2 (the
right to life) for its failure to fulfill its procedural obligation to carry out an
effective investigation into Ms. Rantseva's death.' The Court also found a
violation of Article 5 (the right to liberty) arising out of Ms. Rantseva's detention in the police station and her subsequent imprisonment in the
apartment before her death. 85 In addition, the Court found that Cyprus violated Article 4 in three respects: it violated the procedural obligation under
Article 4 through the failure to put in place an appropriate legislative and
administrative framework aimed at preventing trafficking, 86 it failed to take
protective measures toward Ms. Rantseva as a trafficking victim, and both
Cyprus and Russia violated their cross border procedural obligations to investigate human trafficking.87
The finding of a violation on the basis of lack of investigation is particularly important as trafficking often occurs within and between two (or more)
states. Through this finding, the Court has thus recognized a cross border
element to the obligations under ECHR Article 4:
[T]rafficking is a problem which is often not confined to the domestic arena. When a person is trafficked from one State to another,
trafficking offences may occur in the State of origin, any State of
transit and the State of destination. Relevant evidence and witnesses
may be located in all States.... In addition to the obligation to
conduct a domestic investigation into events occurring on their own
territories, member States are also subject to a duty in cross-border
trafficking cases to cooperate effectively with the relevant authorities of other States concerned in the investigation of events which
88
occurred outside their territories.
In Rantsev, the Court also found, crucially, that "[s]tates were not permitted to leave [a victim of an Article 4 violation] unprotected or to return
82.

Id. T 281-82 (citations omitted).

83.
84.

See id. 212-334.
Id.1$ 232-42.

85.
Id.$1314-25.
86.
The Cypriot Government's violation of this stemmed from its artiste visa regime,
which essentially legitimized human trafficking. Id. 290-93.
87.
88.

Id. [299-300, 307-09.
Id.A 289.
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her to a situation of trafficking and exploitation." 89 In those cases where a
country expels a victim, there are multiple provisions in the Trafficking
Convention that helpfully elucidate ECHR Article 4's prohibition. Article
12(2), for example, states that "[e]ach Party shall take due account of the
victim's safety and protection needs." 90 Article 16 provides that any return
of the trafficking victim "shall be with due regard for the rights, safety and
dignity of that person and for the status of any legal proceedings related to
the fact that the person is a victim." 9' It is essential to consider these two
articles in all cases because they serve as a counterforce to the European
Union's free movement law 92 that often prevents trafficking victims who are
E.U. nationals and unable to support themselves in the member state into
which they have been trafficked to remain in that state. Consequently, these
victims face removal to their country of origin. This is even more common
for non-E.U. citizen victims, whose fate is often left at the complete discretion of immigration authorities, as is the case in the United Kingdom. 93
In two recent cases before the Court against the United Kingdom, the
applicants were recognized trafficking victims who faced a real risk of harm
on return to their origin countries.94 In the case M. v. United Kingdom, the
Ugandan applicant had been trafficked to the United Kingdom for forced
prostitution. 95 The applicant claimed that if forced to return to Uganda, she
would be at a real risk of being retrafficked or forced into sexual labor in
contravention of Articles 3 and 4 of the ECHR and argued further that this
risk would cause anxiety, stress, and a severe deterioration of her mental
health, in contravention of Article 8.96 The government of the United Kingdom proposed a friendly settlement of the case. Following negotiation
between the parties to the case, the applicant was eventually granted threeyears leave to remain in the United Kingdom. 97
89.
Id. 27 1.
90.
Trafficking Convention, supra note 36, art. 12(2).
91.
Id. art. 16(2) (emphasis added).
The core provisions encompassing the European Union's free movement law are
92.
found in Council Directive 2004/38, 2004 O.J. (L 158) 77 (EU), available at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:158:0077:0123:EN:PDF.
93.
Cases of victims of trafficking from non-E.U. countries would be considered by the
U.K. Border Agency's asylum casework teams in conjunction with the U.K. Human Trafficking Centre. For more information, see generally Catherine Briddick, Trafficking and the
National Referral Mechanism, WOMEN'S ASYLUM NEWS, October 2010, at 1-4, http://
www.asylumaid.org.uk/data/files/publications/143/WANOctober.pdf (discussing the National
Referral Mechanism "put in place in the UK to identify and protect victims of trafficking").
94.
See M. v. United Kingdom, App. No. 16081/08 (Eur. Ct. H.R. 2010), available at
http://www.bailii.org/eu/cases/ECHR/2010/1229.html; L.R. v. United Kingdom, App. No.
49113/09 (Eur. Ct. H.R. 2011), available at http:/Iwww.bailii.org/eu/cases/ECHR/2011/
103 l.html. The AIRE Centre represented the applicants in both cases. These cases have been
communicated to the U.K. government and are therefore in the public domain.
M. v. United Kingdom, App. No. 16081/08 (Eur. Ct. H.R. 2010).
95.
96.
97.

For a statement of facts, see id.
For the Court's decision, see id.
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In the second case of L.R. v. United Kingdom, the Albanian applicant
was trafficked to the United Kingdom and forced into sexual labor at a
nightclub in Leeds.98 The applicant escaped and fled to London where she
reported her situation to the police.99 She continued to cooperate fully
throughout the subsequent investigation, providing statements against her
trafficker and identifying him in an identity parade.' ° She then claimed asylum in the United Kingdom on the basis of the risk of reprisals and
retrafficking that she faced if deported.' 0 ' The Crown Prosecution Service
(the prosecuting authority in the United Kingdom) subsequently decided not
to prosecute the trafficker because the case against him did not meet the
very high standard necessary under criminal law to show that he had committed the trafficking offense. As a result, the United Kingdom refused the
applicant's asylum application despite the even greater risk of harm she
faced from her trafficker and his associates due to their awareness of her
cooperation with the police. 02 The case was communicated to the United
Kingdom government on April 1, 2010,103 following which friendly settlement negotiations were initiated through which the applicant was granted
refugee status in the United Kingdom." °
Although the obligations under the ECHR run against the state, the
Court has established that meeting these obligations often requires protecting an individual from another private individual. The Court clearly stated
this principle in X and Y v. Netherlands"5 when considering the state's duties under Article 8 of the ECHR,0 6 finding that
although the object of Article 8 ... is essentially that of protecting
the individual against arbitrary interference by the public authorities, it does not merely compel the State to abstain from such
interference: in addition to this primarily negative undertaking,
there may be positive obligations inherent in an effective respect for
private or family life. These obligations may involve the adoption
of measures designed to secure respect for private life even in the
07
sphere of the relations of individuals between themselves.

98.
For an overview of the facts of this case, see L.R. v. United Kingdom, App. No.
49113/09 (Eur. Ct. H.R. 2011).
99.
Id.
100.
101.

Id.
Id.

102.

Id.

103.
104.

Id.
For the Court's decision, see id.

105.
X & Y v. Netherlands, 91 Eur. Ct. H.R. (ser. A) T 23 (1985).
106.
See ECHR, supra note 50, art. 8 ("Everyone has the right to respect for his private
and family life, his home and his correspondence.").
107.
X&Y, 91 Eur. Ct. H.R. 23.
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The Court's findings in the Rantsev case regarding the ECHR Article 2
violation and the ECHR Article 4 procedural violation are not surprising in
08
the light of the authorities' failure to carry out an adequate investigation.'
This is consistent with the Court's jurisprudence in cases such as Osman v.
United Kingdom, which established that a violation of Article 2 occurs
where "the authorities did not do all that could be reasonably expected of
them to avoid a real and immediate risk to life of which they have or ought
09
to have knowledge."'
The Court has extended this principle to child abuse and neglect under
ECHR Article 3. In such cases, there is not merely a duty to investigate; if
the authorities are aware of an existing victim, they have a duty to protect
him or her from further acts of abuse."' The Court has also recently confirmed the police and judicial duty to take active steps, under ECHR Article
8, to protect known domestic violence victims."' Therefore the ruling in
Rantsev appears to logically extend this principle to trafficking victims under Article 4 who are, in most cases, unable to present themselves to
authorities as victims, but who often can be identified by appropriately
trained officers, in accordance with Article 10 of the Trafficking Convention,
by their demeanor and circumstances.I" The Court held that in practice,
[i]n order for a positive obligation to take operational measures to
arise in the circumstances of a particular case, it must be demonstrated that the State authorities were aware, or ought to have been
aware, of circumstances giving rise to a credible suspicion that an
identified individual had been, or was at real and immediate risk of
being, trafficked or exploited.... In the case of an answer in the affirmative, there will be a violation of Article 4 of the Convention
where the authorities fail to take appropriate measures within the

108.
See Rantsev v. Cyprus & Russia, App. No. 25965/04, 51 Eur. H.R. Rep. I T 23242,299-300(2010).
109.
Osman v. United Kingdom, 1998-VIII Eur. Ct. H.R. 3124,1 116; see also Maiorano
& Others v. Italy, App. No. 28634/06,
89-132 (Eur. Ct. H.R. 2009) (finding a violation of
the procedural aspect of Article 2).
110.
See, e.g., Z. & Others v. United Kingdom, 2001-V Eur. Ct. H.R. 1,I 74-75 (2001).
111.
See, e.g., Bevacqua & S. v. Bulgaria, App. No. 71127/01,
83-84 (Eur. Ct. H.R.
2008), available at http://cmiskp.echr.coe.int/tkpl97/view.asp?action=html&documentld=
836635&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01CI I
66DEA398649.
112.
See Rantsev, 51 Eur. H.R. Rep. 296. This was also an observation made by the
Court in Rantsev when considering Cyprus' violation under Article 5(1) ECHR following Ms.
Rantseva's detention at the police station. The Court noted that "victims of trafficking often
suffer severe physical and psychological consequences which render them too traumatized to
present themselves as victims" and therefore the police ought to have known that Ms. Ransteva was or was at real risk of being a victim of trafficking. !d. 320. The same obligation to
identify victims of trafficking is explicitly contained in Article 10 of the Trafficking Convention. Trafficking Convention, supra note 36, art. 10.
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scope of their powers to remove the individual from that situation
or risk.'' 3
Most significantly, the Court's findings in Rantsev under Article 5 and,
particularly, under the nonprocedural aspects of Article 4 opened a route to
enforcing the Trafficking Convention provisions in national courts. The
Court explicitly stated its view that in order to meet the positive obligations
under ECHR Article 4, it was necessary for member states to put in place
effective provisions for protecting trafficking victims, including immigration
provisions:
The Court considers that the spectrum of safeguards set out in national legislation must be adequate to ensure the practical and
effective protection of the rights of victims or potential victims of
trafficking. Accordingly, in addition to criminal law measures to
punish traffickers, Article 4 requires member States to put in place
adequate measures regulating businesses often used as a cover for
human trafficking. Furthermore, a State's immigration rules must
address relevant concerns relating to encouragement, facilitation or
14
tolerance of trafficking.'
For guidance on the types of protection provisions required under ECHR
Article 4, the Court referred member states to the provisions of the Trafficking Convention, observing that "the Palermo Protocol and the [Trafficking]
Convention refer to the need for a comprehensive approach to combat trafficking .. . . The extent of the positive obligations arising under Article 4
must be considered within this broader context." '" 1
This Rantsev judgment is expected to have a significant impact on trafficking cases in the United Kingdom, as the country has yet to incorporate
into domestic law some of the key protection provisions contained in Articles 10 to 17 of the Trafficking Convention.'" Yet, there has now been some
movement within U.K. courts toward recognizing the applicability of provisions contained in the Trafficking Convention. In a recent case decided by
the England and Wales Court of Appeal, which concerned the prosecution of
trafficking victims for offences related to prostitution or the use of false
documentation, Lord Justice Hughes held that
113.
114.
115.

Rantsev, 51 Eur. H.R. Rep.
Id. [284.
Id. T 285.

286.

116.
These provisions include the duty to provide assistance to victims (Article 12), to
protect their private life (Article 11), and to provide compensation and legal redress (Article
15). See Trafficking Convention, supra note 36, arts. 10-17. An evaluation by the European
Commission shows that some assistance to victims is provided primarily through nongovernmental organizations [NGOs]. See Eur. Comm'n, Fight Against Trafficking in Human
Beings: United Kingdom, EUROPA.EU, http://ec.europa.eu/anti-trafficking/showNIPsection.
action?country=United%20Kingdom (last updated July 12, 2011) (providing a forum for the
NGO sector to comment on the United Kingdom's implementation of the Trafficking Convention).
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Rantsev v Cyprus and Russia ... demonstrates that trafficking may
fall within the scope of the prohibition on servitude contained in
Article 4 of the ECHR. But the principal current international instrument, which contains specific and positive obligations upon
States, is the 2005 Council of Europe Treaty. Its provisions, agreed
between States, cover (1) steps to prevent and combat trafficking,
(2) measures to protect the rights of victims and assist them and (3)
the promotion of international co-operation. The United Kingdom
is bound by this treaty. At the time of [an earlier case], it had signed
but not ratified the treaty and was thus subject to the attenuated obligation under Article 18 of the Vienna Convention on the Law of
Treaties to refrain from acts which would defeat its object and purpose. Now, however, this country has ratified the Convention (on 17
7
December 2008) and it is fully bound by it."1
However, following the Rantsev case, it is now possible to argue that
many, if not all, of the Trafficking Convention's victim-protection provisions
come within the realm of a state's positive obligations under ECHR Article
4. States will need to ensure that they make available and accessible to trafficking victims the protection mandated by these provisions to avoid falling
short of their Article 4 duty. Access to the means of protection provided for
by the Trafficking Convention will constitute an effective domestic remedy
for trafficking victims and, if implemented, should negate any potential violations of Article 4. However, this implemented domestic remedy must be
"'effective' in practice as well as in law, particularly in the sense that its
exercise must not be unjustifiably hindered by the acts or omissions of the
authoritiesof the respondent State." 118
The Court in Aksoy v. Turkey considered in detail the necessary components of an effective remedy for ECHR Article 3 violations. 19 Following the
Court's reasoning in Siliadin v. France, in which the Court stated that "together with Articles 2 and 3, Article 4 of the Convention enshrines one of
the basic values of the democratic societies making up the Council of Europe,"' 2 ° it is the Author's view that this same standard should apply to
trafficking victims under ECHR Article 4. This assertion is complemented
by the long-established principle that the "Court must be mindful of the
Convention's special character as a human rights treaty, and it must also take
the relevant rules of international law into account. The Convention should
so far as possible be interpreted in harmony with other rules of international
law of which it forms part."'' It also accords with the express legal provision contained in Article 53 that the Convention cannot be "construed as

117.
119.
120.

LM v. R, [2010] EWCA (Crim) 2327, [2] (Eng.).
Aksoy v. Turkey, 1996-VI Eur. Ct. H.R. 2260,
95 (emphasis added).
See id. 1 95-98 (citing ECHR, supra note 50, arts. 3, 13).
Siliadin v. France, 2005-VII Eur. Ct. H.R. 335, 82.

121.

A!-Adsani v. United Kingdom, 2001-XI Eur. Ct. H.R. 81, T 55 (citation omitted).

118.
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limiting or derogating from any of the human rights and fundamental freedoms which may be ensured under the laws of any High Contracting Party
122
or under any other agreement to which it is a Party."'
In Aksoy, the Court considered what constituted an effective remedy for
a torture victim, holding that "the notion of an 'effective remedy' entails, in
addition to the payment of compensation where appropriate, a thorough and
effective investigation capable of leading to the identification and punishment of those responsible."' 123 It was also irrelevant that the ECHR did not
expressly contain the remedies set out in "Article 12 of the 1984 [U.N.]
Convention against Torture ... which imposes a duty to proceed to a
'prompt and impartial' investigation whenever there is a reasonable ground
to believe that an act of torture has been committed" as the Court found that
"such a requirement [was] implicit in the notion of an 'effective remedy'
under Article 13.''124 Applied to trafficking victims who have suffered violations of Article 4, the enforcement of provisions contained in the Trafficking
Convention will likely inform the effectiveness of the remedies available to
victims at the domestic level.
The European Court of Human Rights is clear in its view that the Trafficking Convention does not replace existing human rights protections but
rather works together with the provisions of the ECHR, particularly Article
4, and other international legal instruments. The Trafficking Convention
drafters recognized this harmonization between international legal instruments and explicitly described it in the Explanatory Report to the
25
Convention.1
This multi-instrument approach is also necessary for the practical application of provisions of the Trafficking Convention. For example, Article 16
provides that "[w]hen a Party returns a victim to another state, such return
shall be with due regard for the rights, safety and dignity of that person,"
without elaborating on the concept of "rights."'' 26 The Explanatory Report
makes clear, however, that this provision refers to the Court's jurisprudence on expulsion of aliens: "Such rights include, in particular, the right
not to be subjected to inhuman or degrading treatment, the right to the protection of private and family life and the protection of his/her
identity.... The drafters considered that in this respect it was important to
122.
See ECHR, supra note 50, art. 53. In addition to the above clear routes to enforcement of the Trafficking Convention through application of the ECHR, the United Kingdom
also has a general obligation to perform the Trafficking Convention in good faith because it
ratified that treaty, and the Trafficking Convention has already entered into force. See Vienna
Convention on the Law of Treaties art. 26, May 23, 1969, 1155 U.N.T.S. 331.
123.

Askoy, 1996-VI Eur. Ct. H.R. 9 98.

124.
Id.
125.
See COUNCIL OF EUR., EXPLANATORY REPORT ON THE TRAFFICKING CONVENTION
373, available at http://conventions.coe.int)Treaty/EN/Reports/Html/197.htm [hereinafter
EXPLANATORY REPORT] ("Article 40 [of the Trafficking Convention] seeks to ensure that the
Convention harmoniously co-exists with other treaties ....
").
126.
Trafficking Convention, supra note 36, art. 16(2).
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have in mind the jurisprudence of the European Court of Human Rights regarding article 3.'"27 The drafters also deferred to the Court's jurisprudence
on the relations between private individuals, on discrimination, and on wit28
ness protection measures.
III. EUROPEAN UNION ANTITRAFFICKING LAW
Until recently, E.U. law on trafficking issues was based in three separate instruments (discussed below), each of which considers a specilic
aspect of either prevention or protection. However, as with most international antitraflicking legislation (with the exception of the Trafficking
Convention), E.U. instruments are also predicated on states' obligations to
put into place criminal provisions to punish perpetrators and to prevent
future acts of trafficking.
The first instrument, Council Directive 2004/81/EC (the 2004 Directive), 129 requires E.U. member states 30 to provide residence permits to
third-country (non-E.U.) national human trafficking victims based on "the
opportunity presented by prolonging [their] stay on its territory for the investigations or the judicial proceedings,"'' 3 as well as on the victims' willingness
to cooperate with the authorities,' 32 and if they have severed relations with the
33
traffickers.'
The 2004 Directive provides, in addition, some other protective
measures for individuals until the residence permit decision is made. During
that time, individuals are entitled to information about the 2004 Directive's
provisions' 34 and to a "recovery period" during which they may "escape the
influence of the perpetrators of the offences so that they can take an informed decision as to whether to cooperate with the competent
authorities."' 35 Victims are also entitled to access "standards of living capable of ensuring their subsistence and .. . emergency medical treatment"
(including during the recovery period) while the state decides whether the

127.

EXPLANATORY REPORT, supra note 125,

202-03.

128.
See id. 44, 63-66, 301-26.
129.
Council Directive 2004/81/EC, of 29 April 2004 on the Residence Permit Issued to
Third-Country Nationals Who Are Victims of Trafficking in Human Beings or Who Have
Been the Subject of an Action to Facilitate Illegal Immigration, Who Cooperate with the
available at
http://eur(L
261)
19,
2004
O.J.
Competent
Authorities,
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ :L:2004:261:0019:0023:EN:PDF.
130.
With the exceptions of Denmark, the Republic of Ireland, and the United Kingdom.
See id. at 19-20.
ld. art. 8(l)(a).
131.
132.

Id. art. 8(l)(b).

133.

Id. art. 8(l)(c).

Id. art. 5.
Id. art. 6(1). The length of the recovery period is determined by national law and
135.
therefore can be quite short. See id. art. 6.
134.
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individual is eligible for a residence permit. 136 The rights in the 2004 Directive are nonetheless focused around cooperation with the authorities,
which is required of victims in order to gain access to a residence permit.
Any other rights expire either on the authorities' decision to deny a permit
or at the end of the recovery period. The 2004 Directive is silent on other
protection measures, such as requirements for victim identification 137 or on
human rights and other principles that may prevent expulsion from the
member state in cases where a victim is not eligible for a residence permit.
The second main legislative instrument is Council Framework Decision
2001/220/JHA of 15 March 2001 on the Standing of Victims in Criminal
Proceedings (the 2001 Framework Decision). 38 This Framework Decision
does not explicitly refer to trafficking victims, but instead addresses victims
of any crimes covered by the national law of member states.' 39 The 2001

136.
See id. art. 7(1).
137.
The Directive applies to "third-country nationals who are, or have been victims of
offences related to the trafficking in human beings." Id. art. 3(l). The scope is limited to
adults, but may be applied "to minors under the conditions laid down in ...national law," id.
art. 3(3), with certain requirements applying if the member states choose to do so. See id. art.
10. There are no provisions for how to identify victims; rather, the provisions apply once a
third-country national has already been identified as a victim. For example, the right to information about the Directive's provisions becomes applicable "[w]hen the competent authorities
of the Member States take the view that a third-country national may fall into the scope of this
Directive." Id. art. 5. Likewise, the right to a reflection period is guaranteed to "the thirdcountry nationals concerned." Id. art. 6(1).
138.
Council Framework Decision 2001/220/JHA, of 15 March 2001 on the Standing of
Victims in Criminal Proceedings, 2001 O.J. (L 82) I, available at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ :L:2001:082:0001:0004:EN:PDF.
Council
Framework Decisions have now become obsolete following the entry into force of the Lisbon
Treaty in December 2009. See Press Release, Eur. Union, Explaining the Treaty of Lisbon,
MEMO/09/531 (Dec. 12, 2009), available at http://europa.eu/rapid/pressReleasesAction.do?
reference=MEMO/09/531 (citing Treaty of Lisbon Amending the Treaty on European Union
and the Treaty Establishing the European Communities, Dec. 13, 2007, 2007 O.J. (C 306) 1).
Under the previous procedures, Framework Decisions were a legislative tool that the E.U.
Council of Ministers adopted unanimously on a proposal by the European Commission or any
E.U. member state and after consulting with the European Parliament. See The Gradual Establishment of an Area of Freedom, Security and Justice, EUR. UNION, available at http://europa.
eu/legislation.summaries/institutional-affairs/treaties/amsterdamtreaty/a 11000.en.htm (last
visited Sept. 30, 2011) (noting that "the Council was often paralysed by the requirement to
take every decision by unanimous vote"). The purpose of the Framework Decision was to
approximate the laws and regulations of member states in the area of criminal law to achieve
"a high level of safety within the area of freedom, security and justice by developing common
action among the Member States in the fields of police and judicial cooperation in criminal
matters and by preventing and combating racism and xenophobia." Treaty of Amsterdam
Amending the Treaty on European Union, the Treaties Establishing the European Communities and Related Acts art. 1(11), Nov. 10, 1997, 1997 O.J. (C 340) 1, 16, available at
http://eur-lex.europa.eu/en/treaties/datll 1997D/tif/JOC_1997 340 I _EN 0005.pdf [hereinafter Treaty of Amsterdam] (creating Title VI "Provisions on Police and Judicial Cooperation
in Criminal Matters," Article K. 1).
139.
Council Framework Decision 2001/220/JHA, supra note 138, art. 1(a) ("'[V]ictim'
shall mean a natural person who has suffered harm, including physical or mental injury,
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Framework Decision sets out the assistance and protection to be provided to
victims of crime, including the procedure during hearings and the provision
of evidence; 140 however, many of its provisions have been incorporated into
the new E.U. trafficking directive discussed further below. 141
The third main legislative instrument was Council Framework Decision
2002/629/JHA of 19 July 2002142 on Combating Trafficking in Human Beings (the 2002 Framework Decision). This focused almost exclusively on
the need for a criminal law framework and for the investigation and prosecution of those responsible for trafficking individuals. Article 7 of this
Framework Decision alone addressed "protection of and assistance to victims" with three provisions that concerned the treatment of human
trafficking victims. 4 3 However, as with the 2004 Directive above, these remained solely in the context of criminal proceedings.' 44 On April 15, 2011,45
with the entry into force of Directive 2011/36/EU (the 2011 Directive),
the 2002 Framework Decision has been repealed and replaced by that Directive.
The 2011 Directive moves away from the previous E.U. law approach,
demonstrated by the 2004 Directive and the Framework Decisions, of subordinating protection measures to investigating and prosecuting human
traffickers for acts they have already committed. The 2011 Directive has
been drafted in a similar spirit to the Trafficking Convention and makes specific note of that instrument. 4 6 The forms of exploitation to which the 2011
Directive is applicable has also been expanded from the definition contained
in the 2002 Framework Decision to include begging, exploitation for criminal activities such as drug trafficking or shoplifting, and removal of
47
organs.1

emotional suffering or economic loss, directly caused by acts or omissions that are in violation
of the criminal law of a Member State.").
140.
See id. art. 3.
141.
See Council Directive 2011/36/EU, of the European Parliament and of the Council
of 5 April 2011 on Preventing and Combating Trafficking in Human Beings and Protecting Its
Victims, and Replacing Council Framework Decision 2002/629/JHA, art. 12, 2011 O.J.
(L 101) 1, 8-9, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:
2011:101:0001:0011 :EN:PDF.
Council Framework Decision 2002/629/JHA, of 19 July 2002 on Combating Traf142.
ficking in Human Beings, 2002 O.J. (L 203) 1 (EC), available at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ :L:2002:203:0001:0004:EN:PDF.
143.
Id. art. 7.
144.
For example, a victim's report or accusation cannot be a prerequisite for an investigation or prosecution, and state authorities must treat children who are victims of trafficking
as "particularly vulnerable victims," id. art. 7(2), entitling them to protection "from the effects
of giving evidence in open court" and to information about the progress of an investigation or
prosecution. Council Framework Decision 2001/220/JHA, supra note 138, arts. 4, 8(4).
145.
146.
147.

Council Directive 2011/36/EU, supra note 141.
See id. pmbl. 9.
Id. pmbl. $ 11.
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The 2011 Directive came "into force on the date of its publication in the
Official Journal of the European Union"4 8 (on April 15, 2011), and member
states have until April 6, 2013 to incorporate the provisions of the 2011
Directive into national law. 14 9 During this transposition period, states must
ensure that until the 2011 Directive is adopted into their respective national
law, or until the two year transition period has passed, no measures should
be adopted that "seriously compromise the attainment of the result
prescribed by the directive."'' 5° After April 6, 2013, those provisions of the
2011 Directive that are clear, precise, and unconditional may have direct
effect, ' and consequently the rights contained in those specific provisions
could be asserted before national courts. Furthermore, failure to properly
implement a directive's provisions can also give rise to enforcement action
by the European Commission, as was recently initiated against Luxembourg
for failure to properly implement the provisions of the 2004 Directive.'52
The European Union's firmer stance on combating trafficking through
more effective legislation, combined with European Court of Human Rights
judgments in recent trafficking cases, demonstrates that European law is
productively responding to the trafficking problem through legislation, and
to some extent enforcement. However, as the number of European member
states continues to increase, so too does the need for effective implementation of international and European law since often only states themselves
can effectively combat trafficking and provide victims with support and assistance. Achieving this objective is unfortunately much further away.
Nevertheless, European law has thus far developed a solid legal basis from
which to successfully advance a trafficking case.

148.

Id. art. 24.

149.

Id. art. 22(l).
150.
Case C-144/04, Mangold v. Helm, 2005 E.C.R. 1-9981, $ 28.
151.
See Case 41/74, Van Duyn v. Home Office, 1974 E.C.R. 1337, T 2. It is currently
difficult to say in practice which provisions will have direct effect as the Directive has not yet
been transposed into any state's domestic legislation.
152.

Case C-209/08, Comm'n v. Luxembourg, 2008 O.J. (C 171) 28, 28-29.

